Application to register land at Grasmere Road
in Ashford as a new Town or Village Green

A report by the Head of Regulatory Services to Kent County Council’'s Regulation
Committee Member Panel on Tuesday 15" October 2013.

Recommendation: | recommend that the County Council informs the applicant
that the application to register land at Grasmere Road in Ashford as a new
Town or Village Green has been accepted, and that the land subject to the
application be registered as a Village Green.

Local Member: Mr. J. Wedgbury Unrestricted item

Introduction

1.

The County Council has received an application to register land at Grasmere
Road in Ashford as a new Town or Village Green from local resident Mrs. L. Dash
(“the applicant”). The application, made on 8" January 2013 was allocated the
application number VGAG653. A plan of the site (as originally applied for) is shown
at Appendix A to this report and a copy of the application form is attached at
Appendix B.

Procedure

2.

The application has been made under section 15 of the Commons Act 2006 and
the Commons Registration (England) Regulations 2008.

Section 15 of the Commons Act 2006 enables any person to apply to a Commons
Registration Authority to register land as a Village Green where it can be shown
that:
‘a significant number of the inhabitants of any locality, or of any
neighbourhood within a locality, have indulged as of right in lawful
sports and pastimes on the land for a period of at least 20 years;

In addition to the above, the application must meet one of the following tests:
* Use of the land has continued ‘as of right’ until at least the date of
application (section 15(2) of the Act); or
» Use of the land ‘as of right’ ended no more than two years prior to the
date of application®, e.g. by way of the erection of fencing or a notice
(section 15(3) of the Act).

As a standard procedure set out in the 2008 Regulations, the applicant must
notify the landowner of the application and the County Council must notify every
local authority. The County Council must also publicise the application in a
newspaper circulating in the local area and place a copy of the notice on the
County Council’'s website. In addition, as a matter of best practice rather than

! Note that after 1** October 2013, the period of grace will be reduced from two years to one year (due
to the coming into effect of section 14 of the Growth and Infrastructure Act 2013). This will only apply
to applications received after that date and does not affect any existing applications.



legal requirement, the County Council also places copies of the notice on site to
provide local people with the opportunity to comment on the application. The
publicity must state a period of at least six weeks during which objections and
representations can be made.

The application site

6.

The area of land subject to this application consists of an area of open space of
approximately 0.94 hectares (2.3 acres) in size that is bounded by the properties
in Grasmere Road and Bracken Close, in the Kennington area of the town of
Ashford. The application site has a grass surface. The application site is shown in
more detail on the plan at Appendix A.

Access to the application site is by the surfaced paths and pavements bordering
the application site. There are no recorded Public Rights of Way on or abutting
the application site.

The case

8.

The application has been made on the grounds that the application site has
become a Town or Village Green by virtue of the actual use of the land by the
local inhabitants for a range of recreational activities ‘as of right’ for over 20 years.

Included in support of the application were 72 user evidence forms, a statement in
support of the application, various maps showing the application site and the
relevant locality. A summary of the user evidence submitted in support of the
application is attached at Appendix C.

10.The applicant’s case is that the application site has been used as a recreational

area and community hub since the construction of the development by Rush &
Thompkins in 1974. On completion of the development, the land was handed to
Ashford Borough Council by the building company. The land has provided a safe
outside area for many families and extended families since its construction, and is
the subject of year-round use by walkers (with or without dogs), exercisers,
children playing games and other sports activities. It is regarded as a valuable
social place to be for all ages of the community and many residents have bought
their houses in this location because of “The Green”.

Consultations

11. Consultations have been carried out as required.

12.County Member Mr. J. Wedgbury responded in full support of the application,

stating that the open land is used by the local community for recreation and would
be a perfect site for a Town or Village Green.

Landowner

13. Ashford Borough Council has been consulted and replied to advise that although

the Council is the landowner of the site, it will not be opposing the application.



Legal tests

14.In dealing with an application to register a new Town or Village Green the County

Council must consider the following criteria:

(a) Whether use of the land has been ‘as of right'?

(b) Whether use of the land has been for the purposes of lawful sports and
pastimes?

(c) Whether use has been by a significant number of inhabitants of a particular
locality, or a neighbourhood within a locality?

(d) Whether use of the land ‘as of right’ by the inhabitants has continued up until
the date of application or, if not, ceased no more than two years prior to the
making of the application?

(e) Whether use has taken place over period of twenty years or more?

| shall now take each of these points and elaborate on them individually:
(a) Whether use of the land has been 'as of right'?

15.The definition of the phrase ‘as of right' has been considered by the House of
Lords. Following the judgement in the Sunningwell? case, it is considered that if a
person uses the land for a required period of time without force, secrecy or
permission (“nec vi, nec clam, nec precario”), and the landowner does not stop
him or advertise the fact that he has no right to be there, then rights are acquired.

16.In this case, there is no evidence that any use of the application site has taken
place in secrecy or in exercise of any force. It is clear from a visit to the site that
access to it is free and unhindered; indeed, it would be very difficult in practice to
secure the application site due to the open nature of the land and the surrounding
pavements.

17.Nor is there any evidence that the landowner has granted any permission to any
individual for the purpose of engaging in informal recreational use of the
application site.

18.As such, recreational use therefore has taken place ‘as of right'.

(b) Whether use of the land has been for the purposes of lawful sports and
pastimes?

19. Lawful sports and pastimes can be commonplace activities including dog walking,
children playing, picnicking and kite-flying. Legal principle does not require that
rights of this nature be limited to certain ancient pastimes (such as maypole
dancing) or for organised sports or communal activities to have taken place. The
Courts have held that ‘dog walking and playing with children [are], in modern life,
the kigd of informal recreation which may be the main function of a village
green’.

% R v. Oxfordshire County Council and another, Sunningwell Parish Council [1999] 3 All ER 385
® R v Suffolk County Council, ex parte Steed [1995] 70 P&CR 487 at 508 and approved by Lord
Hoffman in R v. Oxfordshire County Council, ex parte Sunningwell Parish Council [1999] 3 All ER 385



20.The summary of evidence of use by local residents at Appendix C shows the
range of activities claimed to have taken place on the application site. It shows
that of the 72 user evidence forms submitted in support of the application, the
majority of use took place on a daily or weekly basis, with only four people
admitting to using the application site on a monthly or occasional basis over the
last 40 years. That use consists, as one might expect given the location,
predominantly of walking (with or without dogs) and playing with children.

21.Accordingly, it can be said that the application site has been used for the
purposes of lawful sports and pastimes. This test has been met.

(c) Whether use has been by a significant number of inhabitants of a particular
locality, or a neighbourhood within a locality?

22.The right to use a Town or Village Green is restricted to the inhabitants of a
locality, or of a neighbourhood within a locality, and it is therefore important to be
able to define this area with a degree of accuracy so that the group of people to
whom the recreational rights are attached can be identified.

23.The definition of ‘locality’ for the purposes of a Town or Village Green application
has been the subject of much debate in the Courts. In the Cheltenham Builders*
case, it was considered that ‘...at the very least, Parliament required the users of
the land to be the inhabitants of somewhere that could sensibly be described as a
locality... there has to be, in my judgement, a sufficiently cohesive entity which is
capable of definition’. The judge later went on to suggest that this might mean that
locality should normally constitute ‘some legally recognised administrative division
of the county’.

24.In cases where the locality is so large that it would be impossible to meet the
‘significant number’ test (see below), it will also necessary to identify a
neighbourhood within the locality. The concept of a ‘neighbourhood’ is more
flexible than that of a locality, and need not be a legally recognised administrative
unit. On the subject of ‘neighbourhood’, the Courts have held that ‘it is common
ground that a neighbourhood need not be a recognised administrative unit. A
housing estate might well be described in ordinary language as a
neighbourhood... The Registration Authority has to be satisfied that the area
alleged to be a neighbourhood has a sufficient degree of cohesiveness; otherwise
the word “neighbourhood” would be stripped of any real meaning’>.

25.1n this case, the applicant has specified the relevant locality (at part 6 of the
application form) as being Grasmere Road / Bracken Close, Kennington, Ashford.
A plan showing the area within which users reside is attached at Appendix D.

26. Whilst it may not be clear that “Grasmere Road / Bracken Close, Kennington” is a
legally recognised administrative entity, there can be no dispute that the town of
Ashford is a legally recognised administrative unit and therefore would be a
qualifying locality.

* R (Cheltenham Builders Ltd.) v South Gloucestershire District Council [2004] 1 EGLR 85 at 90
® R (Cheltenham Builders Ltd.) v South Gloucestershire District Council [2004] 1 EGLR 85 at page 92



27.The residential housing development at Grasmere Road and Bracken Close was
constructed by Rush & Thompkins in 1974. In the immediate vicinity there are
facilities that serve the local community; for example, there is a primary school, a
library, local shops and a community centre. These are located within (and known
as) the Bockhanger community.

28.As such, it is considered that Bockhanger comprises a distinct and identifiable
community within the town of Ashford, which would be capable of being a
qualifying ‘neighbourhood’ for the purposes of Village Green registration.
Therefore this test is met.

“a significant number”

29.The word “significant” in this context does not mean considerable or substantial:
‘a neighbourhood may have a very limited population and a significant number of
the inhabitants of such a neighbourhood might not be so great as to properly be
described as a considerable or a substantial number... what matters is that the
number of people using the land in question has to be sufficient to indicate that
the land is in general use by the community for informal recreation rather than
occasional use by individuals as trespassers’®. Thus, it is not a case of simply
proving that 51% of the local population has used the application site; what
constitutes a ‘significant number’ will depend upon the local environment and will
vary in each case depending upon the location of the application site.

30.The user evidence provides a helpful summary of the use of the land made by
local residents in support of the application. It would appear that local inhabitants
using the green are more or less continually visible. Dog walkers use the land
several times per day, the area is used daily and year-round by children playing
football, riding bikes and participating in various games of football or cricket, kite
flying and Frisbee. There is evidence of families using the area to teach young
children to ride bicycles and scooters, of older residents to walk and socialise
and, in the summer months, friends and families gather on the application site to
chat and picnic.

31.In this case there is evidence from 71 people (one person did not actually refer to
any personal use of the application site) and from this evidence it is clear that the
application site has been in general recreational use on a regular basis by the
community. Indeed, it is regarded locally as a precious and safe asset for all ages
of the neighbourhood supporting healthy community activities.

32.Therefore, the application site has been used by a significant number of the
residents of the neighbourhood of Bockhanger within the locality of the town of
Ashford. Therefore this test has been met.

*R (Alfred McAlpine Homes Ltd.) v Staffordshire County Council [2002] EWHC 76 at paragraph 71



(d) Whether use of the land *as of right’ by the inhabitants has continued up
until the date of application or, if not, ceased no more than two years prior to
the making of the application?

33.The Commons Act 2006 requires use of the land to have taken place ‘as of right’
up until the date of application or, if such use has ceased prior to the making of
the application, section 15(3) of the 2006 Act provides that an application must be
made within two years from the date upon which use ‘as of right’ ceased.

34.1n this case, the application is made under section 15(2) of the 2006 Act and there
is no evidence that actual use of the application site for recreational purposes
ceased prior to the making of the application. As such, this test is met.

(e) Whether use has taken place over a period of twenty years or more?

35.1n order to qualify for registration, it must be shown that the land in question has
been used for a full period of twenty years. In this case, use ‘as of right’ did not
cease prior to the making of the application in 2013. The relevant twenty-year
period (“the material period”) is calculated retrospectively from this date and is
therefore 1993 to 2013.

36.In this case, the user evidence summarised at Appendix C demonstrates
recreational use throughout the period 1993 to 2013, albeit that not all of the
users have used the application site throughout the relevant twenty-year period.
However, the law does not require each witness to have used the application site
for this 20 year period; what matters is that the evidence as a whole demonstrates
that the land has been used for the required period.

37.Therefore, this test has been met.
Conclusion

38. Although this application is unopposed, it is still necessary for the County Council
to be satisfied that all of the requisite legal tests have been met.

39.Considering the evidence as a whole, the overall image presented of the
application site is one of a community focal point that has been used by the local
community for a range of recreational activities on a regular basis for well in
excess of twenty years.

40. Accordingly, for the reasons set out in this report and from close consideration of
the evidence submitted, it would therefore appear that the legal tests concerning
the registration of the land as a Village Green (as set out above) have been met.

Recommendation

41.1 recommend that the County Council informs the applicant that the application to
register land at Grasmere Road in Ashford as a new Town or Village Green has
been accepted, and that the land subject to the application be registered as a
Village Green.



Accountable Officer:

Mr. Mike Overbeke — Tel: 01622 221568 or Email: mike.overbeke@kent.gov.uk
Case Officer:

Ms. Melanie McNeir — Tel: 01622 221511 or Email: melanie.mcneir@kent.gov.uk

The main file is available for viewing on request at the PROW and Access Service,
Invicta House, County Hall, Maidstone. Please contact the Case Officer for further
details.

Background documents

APPENDIX A — Plan showing land subject to application
APPENDIX B — Copy of application form

APPENDIX C — Table summarising user evidence

APPENDIX D — Plan showing the area within which the users reside
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APPENDIX C:

Summary of user evidence submitted
in support of the application

Name Period of Frequency Activities Other comments
use
Valerie Booth 1987-2012 Several times per Walking dog, family Other use — children
week play playing, walking,
socialising. Safe place for
community well being
Derek & Sarah 35 years Regularly / daily Dog walking, family Daily see other use —
Standing play playing, walking
John & Linda 1974-2012 Weekly Play with grandchildren | Daily other use — children
Moore playing & dog walkers
Raymond Wratten | 1984-2012 Several times per Running, dog walking, | Families playing, dog
week family play walking, kite flying,
relaxing
Mrs J Brice 1982-2012 Weekly Walking, football, Families playing & kids
rounders, snowballs in | sports: bikes, kites,
winter with family snowmen in winter, dog
walking, community
meeting point
Mrs B Pizzala 1973-2012 Daily Dog walking, playing Other use daily — football,
games with children rounders, dog walking,
then grandchildren childrens games. Safe
community space.
Mr & Mrs D Thorne | 1984-2012 Weekly Football & cricket with | Other use daily — children
children playing various sports,
dog walking
Peter Starley 1975-2012 Daily General family play, Other use daily — children
children learnt to ride playing games. Safe area
bikes for kids
J R Collins 38 years Daily Dog walking Other use daily — children
playing, dog walking
KerryAnn Percival- | 3 years Daily Play with children — Other use daily — dog
Smith football, bikes, walkers, children playing
scooters
Mr & Mrs Miller 15 years Daily Dog walking Other use daily — children
playing, dog walking
Mr & Mrs R 10 years Daily Dog walking, walking Other use daily — children
Bunnett for exercise playing, dog walking,
family use especially in
summer. Community
space
J Johnson 1979-2012 Daily/weekly Play with children and Other use daily — children
now grandchildren and family play, dog
walking
Stephen & Jackie 2005-2012 Daily Dog walking, playing Other use daily — family
Franklin with grandchildren, play & sport, dog walking,
friends & families people enjoying
community space
Mr M Barham 1975-2012 Daily Playing with children & | Other use frequent —
exercising dog football, children play,
dog walking
Mr & Mrs 17 years Daily Playing games & Other use daily — family
O’Dowling sports with children & gatherings, children
family playing games, dog
walkers
Mrs M Longstaff 1976-2012 Daily Dog walking Other use daily — dog
walkers, children playing
games
John Hinton 1975-2012 Originally daily with Ball games, Kite flying, | Other use frequent —

children, then
grandchildren but now

walking

childrens games and
sports — walking




grown up less so

Mrs D Coley 1975-2012 Now occasionally but | Walking, playing with Other use daily — kites,
daily when children children ball games, dog walking
younger

James Coley 1974-2012 Occasionally Childrens games when | Other use daily — games

younger and sports, dog walking,
kids cycling

Mrs S Elliott 1981 -2012 Daily Walking Other use daily — walking

P Wilson 1982-2012 Occasionally Recreation Other use daily — children

playing, all ages
recreation

Kathy Osmotherly | 31 years Daily now weekly Dog walking, childrens | Other use daily — dog

games, family picnics walking, rounders,
picnics, games

Mrs J Malcom 1997-2012 Weekly Walking Other use frequent — dog

walking, children playing

David Fisher 1979-2012 Frequently when kids | Childrens games, Other use daily — children
younger, now less learning to ride bikes, playing, all ages meeting,

meeting friends, fresh dog walking
air

Mr & Mrs G North 1974-2012 Daily (not when at Sports with friends & Other use daily — dog
University) family, dog walking, walking, childrens games,

snow play in winter, bikes, socialising
socialising

Mr & Mrs S Ward 10 years Daily Dog walking, family Other use daily — children

play & picnics playing, family times, dog
walking

Mr & Mrs Reed 1973-2012 Daily Childrens games

Mr & Mrs F Clare 26 years Daily Ball games with family, | Other use daily — dog

picnics walking, childrens games,
picnics, general
recreation

Mr K East 2002-2012 Daily now weekly Dog walking, ball Other use daily — children

games with playing, dog walking. Well
grandchildren used area for relaxation
and play

Michael Crittenden | 1974-2012 Daily Walking, playing Other use daily —

games with children childrens ball games, dog
and now grandchildren | walking, people
socialising and relaxing

Mr R Fage 1984-2012 Most days Dog walking, playing Other use most days —

with children & family play, games, dog
grandchildren walkers

Mrs R Parks 1980-2012 Daily Dog walking, ball Other use daily for all

games with children, ages general recreation
picnics, socialising with
other families

Ruby Hamilton 1976-2012 Occasionally now Playing games when Other use daily — ball

weekly family growing up, games, dog walking,
snowmen in winter kites, local kids having
fun

Robert & Shirley 1976-2012 Weekly Playing with children Other use daily — dog

Ling when young, exercise | walking, children &

families playing.
Community space

Martin Holme 1980-2012 Monthly, more in General recreation, Other use daily, kids
summer picking mushrooms games, dogs exercise

David Smail 1980-2012 Weekly Children and now Other use daily, children

grandchildren play playing games, dog
games & sport, walking | walkers

Lesley Dutch 2008-2012 Daily Play with grandchild, Daily see children playing

relaxing with friends & dog walking. Sign
erected by ABC saying
they were landowners but
public could use it

Mirelle Burden 2012 -2012 Weekly Walking, playing sports | Daily use by dog walkers




(9 months)

with children

and childrens
sports/games

Nikki Dawkins 1994-2012 Daily Dog walking, children Other use daily, family
play games, enjoy view | play, dog walking.
from house
Mr & Mrs B Ivey 1974-2012 Daily when family Football, rounders, Other use daily, various
young, less now with kites. Friends sports, dog walking. Sign
grandchildren gathering / relaxing put up by Council but
taken down
Caron White 1987-2012 Daily now weekly Dog walking, playing Daily children playing
with children, adults sport and games, dog
walking & relaxing walking
Mr & Mrs B 2004-2012 Several times per Picnics, games with Not seen other use
Welbourn week grandchildren,
entertaining visitors
Christopher & 20 years Daily Walking & playing with | Other use daily, children
Carole Cole dogs playing, family time
talking & playing, dog
walking
Mrs J Curtis 1973-2012 Daily when children Cricket, football, bike Other use daily, dog
young, now weekly riding, general play walking, children playing,
with grandchildren hot air balloon landed
Paul Sweeney 2000-2012 Monthly Football, Kite flying, Other use daily, dog
walking, sitting walking, cricket, picnics,
bike riding, hot air balloon
landed, football
Mr & Mrs M 22 years Daily when family Running, kids picnics, Other use daily, childrens
Jenness young, now weekly bike riding, football, games, dog walking,
cricket, rounders people socialising
William Tweedie 1974-2012 Weekly Football, tennis Other use daily, football,
cricket, dog walking
Mrs A McLellan 1978-2012 Daily when children Picnics, general play, Other use daily, dog
young, now less with Snowmen in winter walking, children playing
grandchildren
Mr & Mrs Purss 1977-2012 Weekly now, daily Physical exercise Not seen other use
when children were
young
C. Grove 1987-2012 Occasionally, more Walking, playing Other use daily, childrens
when children were games with children games, dog walking
young
Mr D Noakes 39 years Occasionally Grandchildren play (No response)
football
Mrs R Hayward 1991-2012 Occasionally Snowball fights in Frequent other use, ball
winter, flying kites, ball | games, kite flying,
games with children general enjoyment
and friends
Mr & Mrs C Norris | 3 years Daily Dog walking, fly model | Other use daily, dog
helicopters walking, football, picnics,
model playing, snowmen
in winter
J E Lewis 1985-2012 Weekly Football, cricket, flying | Other use daily, football,
kites picnics, dog walking &
training, cricket
Mrs J Tillin 26 years Daily when children Games, bike riding, Frequent other use
youngd, now playing with children especially holidays and
occasionally after school, families and
children playing and
walking
Mrs B Carrier 38 years Now no use at all
Mr T F Groves 30 years Daily Sport, dog walking Other use daily, children
playing, football, cricket,
kites, dog walking, dog
training
Mr T Thomas 1997-2012 Daily Dog walking, playing Other use daily, children

with children

playing, dog walking




James Pronger 2002-2012 Daily Dog walking, teaching | Other use daily, dog
daughter to ride bike walking, children playing
football & games
F E Wise 1998-2012 Weekly Walking, playing with Other use daily, walking,
nephews & kids playing
grandchildren
Ms Ovard 10 years Weekly Football & other ball Other use daily, all sports
games, relaxing, and games
picnics
Nicholas Hayward | 2005-2012 Weekly Football, cricket, Other use daily, dog
rounders walking, kite flying,
rounders, model planes,
football, hot air balloon
landed
Mrs S Willoughby 2004-2012 Daily Football, cricket, Other use daily, dog
walking, sitting in walking, children playing,
summer hot air balloon landed
C S Rolfe 1985-2012 Weekly Football, cricket, golf, Other use daily, football,
riding bikes cricket, dog walking
Mrs S Pile 31 years Daily With son & grandson — | Other use daily by locals
football, cricket,
skipping, running
C Waine 1974-2012 Weekly now General playing with Other use daily, picnics,
occasionally children, winter games | ball games, socialising,
in snow, kite flying dog exercising, cycling
Mr O Mount 1 year Weekly more in Frisbee, football, family | Other use daily, children
holidays activities playing, dog walking
W T Clark 1978-2012 Occasionally Walking Other use daily, football,
cricket, kite flying, dog
exercising
lan & Sharon 18 years Daily / weekly Children play football & | Other use frequent , dog
Allcock cricket, socialising, dog | exercise, children playing,
walking family fun, kite flying,
cricket
Brian Hodgson 1973 — 2012 | Daily when children Family cricket, Other use daily, dog
youngd, now rounders, football, walking, families playing
occasionally (age 77) general enjoyment of sports, kite flying, hot air
open space balloon landed
Mr & Mrs L Dash 37 years Daily Kite flying, teaching Other use daily, children

children to ride bikes,
dog walking, Frisbee,
football, cricket

of all ages playing
games, walking,
socialising
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